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The Board of Governors of the State Association held a meeting in Talla- 
hassee on September 22nd, 1943, at which meeting the following members of 
the Board were present: 


E. Harris Drew, J. Henson Markham, 
Millard Caldwell, Julius Parker, 
Lewis H. Tribble. 


REFRESHER COURSES. 


The matter of refresher courses for lawyers returning after the war was 
discussed, and it was determined that the matter should be referred to the 
meeting of Bar delegates to be held in December, with the recommendation 
that a plan be worked out to carry the suggestion into effect. This information 
was relea’ed through the Associated Press and I have had a number of letters 
from lawyers in the service and from some who have returned, highly com- 
mending the Bar for this action. It is a matter that w'll be more fully dis- 
cussed at the conference of Bar delegates in December, and I feel quite sure 
that this action of the Board of Governors will be a great contribution to 
the lawyers who return after the war. It is hoped that the conference of Bar 
delegates will whole-heartedly support the program, and that plans can im- 
mediately be made and the organization set up to carry out this program fully. 


MEMBERSHIP CARDS. 


Hereafter membership cards in the Association will be much smaller than 
those which have been issued in the past, and will be of a size that will fit in 
the average identification card holders and can be carried on the person. This 
will save some expense to the Arsociation and will, it is believed, be much 
more sat:sfactory to the members of the Bar. 


INTERLOCUTORY APPEALS IN COMMON LAW ACTIONS. 


The Junior Bar’s proposed Supreme Court rule on review of interlocutory 
common law orders by certiorari was discussed by the Board of Governors, 
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and the matter was referred to the Committee on Judicial Administration and 
Legal Reform, with the request that they make a report to the December 
meeting of the Bar delegates, and that the question be’ given a space on the 
program of that meeting. This is a matter in wh ch the entire Bar is interested, 
and if space is available in this issue of the Journal, the proposed rule will 
be printed so that it can be thoroughly understood by the members of the 
Association. The Chairman of the Committee on Judicial Admin stration and 
Legal Reform is Mr. Ben Hendrick; of Miami, and any member interested 
in this subject is invited to correspond with Mr. Hendricks and make any 
suggestions e:ther for or against the idea that he sees fit. 


REVISION OF JUDICIARY ARTICLE OF CONSTITUTION. 


The Board of Governors authorized the president to appoint a special 
committee for the purpose of studying the question of re-writing the judiciary 
article of the Con:titution. This Committee will be appointed by the Pres:dent 
within a very short time, and it is hoped that some useful and constructive 
work shall come out of it. It is, of course, a long-range program and one 
which will undoubtedly entail a great deal of discuss on. It may be some time 
before any visible effect of its work will be evident. The personnel of this 
Committee will be announced in the next issue of the Journal. 


MODEL CODE OF EVIDENCE. 


A few months ago the American Law Institute published the Model Code 
of Evidence, which was the result of extens ve research by the American Law 
Institute’s committee on evidence, of which William Draper Lewis was director 
and chairman ex officio. This publication is one of the most complete and well 
considered works of the American Law Inst:tute, and proposes a uniform code 
of evidence for adoption by the several States. This new Code was discussed 
and the Board of Governors authorized the President to appoint a special com- 
mittee of the Association for the purpose of studying this new Code, and to 
report its recommendations at the next annual meeting of the Associat‘on. 
The President has appointed Mr. William H. Brewton as Chairman of this 
Committee, and the remainder of the Committee will be announced in the next 
issue of the Journal. 


RULES OF CIVIL PROCEDURE. 


In the evening the Board of Governors met with four members of the 
Supreme Court for the purpose of discussing the method of handling the 
revision of the civil rules as provided for by the 1943 Act of the Legislature, 
and after a long discussion, and upon the recommendation of the Chief Justice 
of the Supreme Court, concurred in by the other Justices present, the President 
was authorized by the Board of Governors to appoint a committee of from five 
to seven members chosen from the old committees who had worked upon the 
rules, for the purpose of prepar:ng a petition to be presented to the Supreme 
Cuurt for the promulgation of the rules. The Court indicated that it would 
set a date for the hearing, and every person interested would be given an op- 
portunity to be heard, and that the Court would then act upon the petition. 
This committee will be appointed within the next few days, and its personnel 
will be published in the next issue of the Journal. 
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As President of the Association I want to here publicly express on behalf 
of myself, the members of the board of Governors and the members of the 
Association, our thanks to the Supreme Court for the courteous and considerate 
attention they gave to this matter, and for their evident interest in the sub- 
. ject. It is felt by the President and the Board of Governors that we are well 
on our way to the accomplishment of our main objective with reference to 
these rules, and that our long efforts in this connection will eventually be 
successful. 


ANNUAL MEETING OF BAR DELEGATES. 


The Board of Governors determined that the Association would hold its 
annual meeting of Bar delegates in Jacksonville in early December, with head- 
quarters at the George Washington Hotel, and that a speaker of international 
prominence will be secured to del-ver the main address on the evening of the 
day of the meeting. There are many interesting subject matters to come before 
the conference of Bar delegates, and it is especially urged that every local 
association in the State immediately select its delegates, see that they attend, 
and that as many of the lawyers of the State as possible make their plans 
now to attend this meeting. The lawyers owe it to those members in the 
serv ce to be present at this meeting and to participate in it. There is much 
work to be done, and many believe there is not a great deal of time to do it. 


E. Harris Drew. 


Statement of the Work of the Committee Appointed 
To Prepare a New Act on Guardians and Wards for 
Submission to the Next Legislature 


This new act has been drafted, and each member of the committee has a 
copy of it, and all of them are studying it for improvements. A meeting of 
the committee will be held the day before the meeting of the Bar Delegates 
in December further to improve the act. The committee is endeavoring to 
make this one of the most modern statutes in the United States, and in this 
effort, we want the assistance of all the attorneys in the state. 


The act as now prepared consists of 127 sections containing approximately 
sixty pages, and if the Association can stand the expense of having it mimeo- 
graphed so that we could have at least a hundred copies for consideration by 
the Bar delegates at their next meeting, I will be glad to furnish you a copy 
of the act as it now exists. Then each one of the Bar delegates would have 
a copy to study for the purpose of criticizing and improving it. If the asso- 
ciation cannot stand the expense of having it mimeographed, then I will have 
a copy of the act at the next meeting of the Bar delegates for their consideration. 


D. H. REDFEARN, Chairman. 
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PROGRAM* 
CONFERENCE OF BAR DELEGATES 
9:30 A.M. THURSDAY, DECEMBER 9, 1943 


Mezzanine Floor 


GEORGE WASHINGTON HOTEL 
Jacksonville, Florida 


General statement of the purposes of the Convention and a summary of the 
affairs of the Association. 
E. HARRIS DREW. 


A report of the Association’s Committee on War Work and its accomplish- 
ments to date. 
CHARLES QO. MITCHELL, Chairman. 


Report of the Committee on the Adoption of the Federal Rules and a dis- 
cussion of the future plans of the Committee with reference thereto. 
JULTUS PARKER, Chairman. 


Report of the Legislative Committee and a summary of important legislation 
adopted in the 1943 Session. 
CHARLES AUSLEY, Chairman. 


ADJOURNMENT FOR LUNCH. 


The American Law Institute’s Model Code of Evidence. Shall this be made 
a program of the State Association? 

SENATOR WILLIAM H. BREWTON, Chairman, of a special committee on the 
Model Code of Evidence. 


A report of the Association’s special committee on Guardians and Wards, 
including a thorough discussion and analysis of the proposed act. 

D. H. REDFEARN, Chairman. 

(This will probably consume most of the afternoon session). 


A general discussion of the affairs of the Association and such other busi- 
ness as shall come before the meeting. 


ADJOURNMENT. 


8:30 P. M. An address by an international figure to be held either in the main 


banquet hall of the George Washington Hotel or some other suitable 
place, at which the business men of the State will be invited to attend. 


* Tentative—Any changes will be announced in the December JOURNAL. 
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Editorial 


A well written analytical article in a reputable Law Journal or Review 
has high persuasive weight with a court. Such articles usually treat all sides 
of the subject involved and reach certain well founded conclusions. The author 
is not trying to sustain a plaintiff’s or defendant’s case, so his approach is 
unbiased and without prejudice. Of course, this can not be said of all articles 
published and where the author fails in this respect it will do very little good to 
cite such an article in a brief. 


The Florida Law Journal, through the years, has contained a goodly number 
of articles which are worthy of citation to a court. Space does not allow a 
detailed list of writers or subjects covered, however, several excellent con- 
tributions have been published in this year’s volume. 


William H. Rogers of the Jacksonville Bar in his article ‘‘The Debt of 
Another’’, Volume XVII, May 1943, page 123, gives the status of the Florida 
Law concerning the liability of a promisor to answer for the debt of another. 
Not only is this article valuable to any lawyer desiring to bring an action of 
this nature, but it is also valuable in briefing and defending. 


In the same issue, page 132, is a very informative article by L. S. Bonsteel 
of the Miami Bar, ‘‘Some Aspects of Adoption by a Step-father’’. A lawyer 
would do well to keep this article on file for ready reference when advising a 
step-parent on adopting his step-chld. In view of the fact that the 1943 
Legislature passed a new adoption act, Chapter 21759, containing this proviso: 
‘Provided when the adopting parent is married to one of the natural parents 
of such child, or thereafter intermarries with one of such natural parents, then 
the relation of such child toward such natural parent shall be in no way altered 
by the adoption, and provided further that nothing in this Act shall be con- 
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strued to prevent a legally adopted child from inheriting from the natural 
parents, under the laws of this or any other state”, another contribution by 


Mr. Bonsteel on the effect of this proviso upon adoptions heretofore made would 
be greatly appreciated. 


There are two articles on Counterclaim which will prove of great benefit 
to any attorney having a case involving this h ghly technical and complicated 
subject: ‘‘Counterclaim Under Florida Statutes’’ by L. L. Fabisinski, Judge 
of the First Judicial Cireuit of Florida, Volume XVII, June 1943, page 160, 


and ‘‘The Counterclaim Statute’’ by Carl A. Hiaasen of the Ft. Lauderdale 
Bar, October 1943, page 215. 


Judge Fabisinski gives a clear picture of the intent and purpose of the 
act. Mr. Hiaasen develops the effect of the act and its possible complications. 
No lawyer can afford to be without these two articles to guide and help him 
when preparing a counterclaim. 


Recording Conclusive of Priority in Florida?’’ by Seymour S‘mon, 
July 1943, page 185, is a timely warning to lawyers to be on their guard 
with respect to the popular belief that if you have your title recorded you 


will prevail over anyone who has not yet had his interest in the property placed 
on record. 


Judge Brown’s art'cle ‘‘A Government of Laws and Not of Men’’ July 
1943, page 179, and Ernest Metcalf’s article ‘‘Government American Style, 
The Individuals Only Hope’’ in this issue, are well worth preserving, not only 
for their historical value, but also for possible u'e whenever it is necessary to 
argue before a court the separation of powers and the checks and balances. 


The contribution in this issue by Judge Beckham on ‘‘The Effect of Chap- 
ter 21895, Acts of 1943, on Jurisdiction of Juvenile and Criminal Courts”’ 
should be studied by all lawyers who are interested in the welfare of minor 
delinquents, and that probably means ninety-nine percent of the Bar. 


E. Harris Drew’s article on ‘‘The Legal'ty of a Provision in a Supersedeas 
Bond Requiring Payment of Attorney’s Fees’’ in this issue, no doubt will be 
carefully read and preserved for future use as the word ‘‘Fees’’ shows its 
importance. 


Ethel Ernest Murrell’s contribution on ‘‘Florida’s New Married Women’s 


Act’’ is a splendid exposition concerning the constitutionality of this act. 


AMEN BRETHREN 


“You can shear a sheep year after year, but you can take his hide only 
once.” Congressman Doughton, Chairman House Ways and Means Committee. 
* * * * 


“All taxpayers, individuals, partnerships, and corporations, should be allow- 
ed to lay aside some reserves for the postwar period. My position is that if 
business cannot lay aside reserves it will not be able to offer jobs to our 
returning soldiers and to men and women who will go out of the war plants 
when the war is over. I have insisted with equal earnestness that the individual 
taxpayers, especially in the lower brackets should be allowed a portion of the 
taxes paid by them during the war as a postwar reserve.” Senator George, 
Chairman Senate Finance Committee. 
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GOVERNMENT, AMERICAN STY LE— 
THE INDIVIDUAL’S ONLY HOPE 


By ERNEST METCALF 


The Federal Government and the governments of all the states, like Gaul, 
are divided into three parts. These parts are legislative, executive and judiciary. 
We are so familiar with this division that we almost take it for granted and 


probably do not appreciate the fact that free men cannot live under any other 
form of government. 


In a recent article by Mr. Justice Brown, he was seeking the author of the 
famous phrase, “A government of laws and not of men.” The learned justice 
may never be successful in determining who coined this phrase. However, it 
may be said without fear of successful contradiction, that such a government 
cannot exist save under a democratic frame-work in which neither the legis- 
lative, executive nor judicial is under the control of one or both of the other 
branches of the government. Therefore, if a government is to be organized 
for the benefit of free men, it must be divided into three parts, and these 
branches of the government must not be permitted to interfere with each other. 
The logical result of all of which is that we arrive at a, government of laws 
and not of men. Anyone who attempts to increase the power of one division, 
or to decrease that of another, should be considered as an enemy of all free 
men, because he is tearing down the only known structure which protects him 
in his right to life, liberty and the pursuit of happiness. 


This American idea of creating a democratic government which would insure 
liberty and justice for all free men is at least twenty-three hundred vears old. 
Aristotle announced it at about the time Alexander the Great was conquering 
the world. Many political philosophers have discussed this system, but it 


remained for America to make the actual trial some twenty one hundred 
years later. 


Among the many reasons for this long delay might be mentioned the fact 
that through the intervening centuries, the governments were those of con- 
querors, kings, emperors, dictators or even small groups of men, none of whom 
was interested in the freedom of the individual. 


Another and probably more important reason for the delay in trying out 
this form of government was that until the foundation of the American Re- 
public, no one had discovered how a government could be made to operate suc- 
cessfully when composed of three independent divisions. 


Baron Montesquieu elaborated upon this theory in his famous book, Spirit 
of Laws. Many other writers expressed the belief that the theory was ideal, 
but none knew how to make it workable. When the founding fathers met in 
Philadelphia to formulate the Federal Constitution, they were faced with the 
task of creating a new theory in government. These men were familiar with 
French political philosophies, with the formalities of the British government, 
and the needs of the American commonwealth. 


They also knew that perhaps the best government of all was that of a 
benevolent despot, but they fully understood that despots are seldom benevolent. 


Another fact to be remembered is that not only were most of these delegates 
learned and experienced men, but they were most practical in their ideas. They 
had ail lived under constitutions and charters in the different colonies, and 
had had experience with the government of England. They were all too familiar 
with the ease with which democratic principles could be violated under these 
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institutions. For instance, in discussing the Virginia charter, Thomas Jeffer- 
son said, “All the powers of government, legislative, executive and judicial, 
result to the legislative body. In concentrating these in the same hands is 
the precise definition of a despotic government. It will be no alleviation that 
these powers will be exercised by a plurality of hands and not by a single one.” 


The British form of government centers all authority in the House of 
Commons. However, the courts even under this theory have always maintained 
their independence, but the executive head and the legislative powers are in 
the same body since the prime minister is responsible to the House of Com- 
mons, and is also the executive head of the government. 


By 1787, twelve of the American commonwealths had adopted constitutions. 
In six of these documents, these three divisions of power were expressly set 
out. During the period just prior to the adoption of the Federal Constitution, 
Turgot criticized this theory of government very severely. Answering this 
criticism, John Adams published his famous defense of the American idea of 
government. This document by Mr. Adams was so complete that, if anything 
were needed, it served to crystalize American thought, with the result that 
the Federal government and all of the state governments have been organized 
on this theory. So thoroughly embedded in the minds of Americans has this 
doctrine become that the Supreme Court of the United States, and the supreme 
courts of all of the states in which the question has arisen, have determined 
that even though a constitution may not prevent one department from inter- 
fering with the duties of another department, or from attempting to influence 
another department, that under the American system of governmen no depart- 
ment will be permitted to interfere with another. 


The fact is that the Federal Constitution does not, in terms, prevent one 
department from exercising the powers conferred upon another, but the federal 
courts have universally held that such interference cannot be permitted. With 
this view the state courts have concurred. 


In seeking to determine how well the division of powers has worked during 
_the more than one hundred fifty years that it has been on trial in America, 
it will be discovered that a majority of the decisions which have been made 
by the judiciary concern the imposition of extra judicial duties upon the 
courts, by the legislatures. Perhaps this is fortunate, for in any form of 
dictatorship, or government which is not democratic in concept, there is a 
constant reaching out for more power. So it cannot be charged that the 
American courts, by these decisions, have in any way sought to assume undue 
prominence in our scheme of things. The fact is that in every instance they 
have refused to accept additional duties, rather than sought to gain more 
influence. 


Numerous volumes have been written concerning this all absorbing subject. 
In this short paper no attempt will be made to go into detail, but only to 
generalize. Several things seem to have been finally determined concerning 
the American form of government: 


One is that in America, government is always divided into three parts, 
to-wit, legislative, executive and judicial. 


Another is that whether the constitution prohibits it or not, none of these 
departments is permitted to exercise the functions of any other department. 


A third point which has been settled is that those things which cannot be 
said to belong to either of the departments, because of their nature, or because 
the constitution does not place them in either department, must be placed 


where they can be best handled by an act of the legislature, and not by the 
executive or judiciary. 
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It has also been determined that all non-departmental matters which must 
be carried out to enable either department to properly perform its duties may 
be carried out by that department. 


At first blush, it would seem that there has been considerable confusion in 
the decisions of the courts concerning this question, but on closer examination, 
it is apparent that the only confusion is that which naturally results when dif- 
ferent men discuss the same problem. For instance, the general rule is that 
the legislature cannot impose upon the judiciary any extra judicial duties, and 
yet the State of Indiana has adopted the rule that those things which do not 
naturally fall within any of the three divisions may be disposed of by an act 
of the legislature, and if the legislature imposes upon the judiciary the duty 
of carrying out these functions of government, that this is right and proper, 
and that the courts will function as directed. The State of Kentucky seems 
to follow this rule to some extent. The federal courts and the remaining forty- 
six states have declined to follow this construction. 


_This division of authority is an American institution, and whether or not 
the division is made in so many words by the constitution of the state, it is 
held to exist and violations of the theory are not permitted. In an old con- 
stitution, existing in the State of New York, this division was not made in 
terms, but the courts of that state, even at that time, said, “Free government 
consists of three departments, each with distinct and independent powers, de- 
signed to operate as a check upon those of the other two coordinate branches. 
The legislative department makes the laws while the executive executes, and 
the judiciary construes and applies them. Each department is confined to its 
own function and can neither encroach upon or be made subordinate to those 


of another without violating the fundamental principle of a republican form 
of government.” 


The division of the government into three departments was unique. The 
most advanced political thought had pointed out the many advantages to be 
found in this system, but these same political philosophers had been unable to 
find a method of control for such a three horse team. American ingenuity of 
the highest order was needed to solve this problem. The answer was arrived 
at by the free use of the wisdom of the ages, the imperative needs of the times, 
and the real desire to create a democracy which would guarantee both the 
freedom of the individual and stability for itself. 


The framers of the Federal Constitution were quite familiar with political 
science. The leaders, at least, had read and studied Montesquieu’s famous treatise. 
They also knew that in their time his theory, at least in its extreme form of 
the division of powers, was being discarded. The reason for this was that 
according to the Spirit of Laws, the division in the ultimate would never permit 
the three departments to work together. These practical democrats violated 
this extreme division in almost every particular, and these violations, taken 
together, made up what we now know as our system of checks and balances. 


There are certain checks on the powers of the departments which are set 
out specifically. As for instance, Congress may impeach and try members of 
the other departments. Eminent authorities have held that this gives to the 
legislative branch a certain amount of judicial authority. The executive may 
veto acts of the legislative branch, and this veto can be over-ridden by not less 
than two-thirds of the members of the legislative branch. The same writers 
explain that this gives to the President a certain legislative authority. Another 
specific check is that the executive may appoint certain officials and may make 
treaties with foreign powers, by and with the consent of the Senate. In the 
same manner, this is held to give the Congress a certain amount of executive 
authority. Also, it will be found that while the Federal Constitution is a 
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grant of powers, all rights and privileges not granted to the federal govern- 
ment, being reserved to the states or to the people, there are nevertheless, 
numerous inhibitions. It may seem a littie curious that while the federal 
government has no power save that which is specifically granted, and such 
additional authority as is necessary to carry out these duties, that it was 
found necessary to specifically deny, especially to Congress, the right to do 
certain things. 


Thus the different branches of the government are checked, both by the 
instrument itself, and by the coordinate branches. 


Exactly what these checks are is difficult to state, except in each case as 
it may arise. “The Supreme Court of the United States has announced that so 
far as these powers are derived from the Federal Constitution, the departments 
may be regarded as independent of each other, but beyond that all are subject 
to regulations by law touching the discharge of the duties required to be 
performed.” 


It has also been held by this same authority that the mere apportionment 
of powers between the coordinate branches of the government is a check upon 
the other departments, and imposes the duty upon each branch to perform its 
own duties and prohibits the delegation of these powers to another branch. 


On the other hand, it is necessary that the three coordinate branches of 
the government, under the American system, must act together. The Supreme 
Court of the State of North Carolina, after stating the common American 
doctrine that we live and operate under written constitutions because such a 
government as ours would be impossible otherwise, and since these constitutions 
always divide the government into the three independent branches above men- 
tioned, that regard must always be had to the checks and balances. These 
checks and balances are sometimes treated as a blending of powers. In dis- 
cussing the necessity of each department cooperating with each of the other 
departments, the North Carolina court said, “The three co-ordinate parts con- 
stitute one brotherhood, whose common trust requires a mutual toleration of 
the occupancy of what seems to be a ‘common cause of vicinage’ bordering 
upon the domain of each.” 


It was this system of checks and balances which made it possible to divide 
the government as proposed by Aristotle twenty three hundred years ago, and 
still have a government which could function with all the power that was 
necessary to sustain itself, and it was the constitution embodying the principle 
first enunciated by Aristotle, and the principles evolved by the founders of our 
country which made it possible to have “a government of laws and not of men.” 


BOOK REVIEW 


Traffic Courts, by George Warren, published by Little, Brown and Company, 
Boston, Massachusetts, is a picture of the traffic court situation as found by 
Mr. Warren from a nationwide survey of the traffic courts and their personnel. 
The work was sponsored ty the National Committee on Traffic Law Enforce- 
ment. 


The Author treats the courts where traffic cases are tried, the procedure 
in such courts, traffic court administration, its personnel, the conduct of such 
courts, punishing the traffic violator, the Justice of the Peace as a traffic court 
and then offers a proposed traffic court system. 

The book is well written, and the style is lucid, which makes it easy to 
read and understand. 


Traffic Courts will prove a valuable addition to the library of anyone inter- 
ested in this important subject. 
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THE EFFECT OF CHAPTER 21895, ACTS OF 1943, 
ON JURISDICTION OF JUVENILE 
AND CRIMINAL COURTS 

By WALTER H. BECKHAM 


Judge, Juvenile and Domestic Relations Court of Dade County 


Chapter 21,895 Acts of the Legislature of 1943, seems to have raised 
some serious questions as to criminal courts now having any jurisdiction over 
juveniles under eighteen years of age for any criminal offense whatever. This 
new Act which it is understood was recommended to the Attorney General 
for passage by some of the Circuit Court Judges of the State, and finally passed 
as Judiciary A Committee Substitute, seems to have specifically accomplished 
the following changes in former Juvenile Court law, to-wit: (1) Raised the 
age limit of juveniles from “less than seventeen to less than eighteen” thus 
increasing juvenile court jurisdiction one year; (2) repealed the previous 
exceptions to Juvenile court law on which criminal courts formerly relied to 
take jurisdiction over juveniles in criminal cases, found in the last paragraph 
of former section 415.21 Florida Statutes of 1941, as follows: 


“The provisions of this section shall not apply to children accused 
or guilty of the crime of rape, murder, manslaughter, robbery, arson, 
burglary or the attempt to commit any of these crimes”; 


(3) Repealed former section 955.20 Florida Statutes of 1941 authorizing criminal 
court judges to make commitments of juveniles convicted of crime to the State 
Industrial School for Boys at Marianna; and (4) made certain changes in the 
wording of sections 415.17 and 415.21 the legal effect of which, as to con- 
current jurisdiction of juvenile and criminal courts, is not quite clear in the 
light of previous Supreme Court decisions in this State. 


Our Supreme Court seems to have generally set aside all commitments by 
criminal courts of any person of juvenile age for a criminal offense to the State 
Penitentiary, apparently holding that where the law authorizes juvenile courts 
to take jurisdiction as delinquents that this really means they “should” have 
been given jurisdiction in the first instance or at least for final disposition, 
and has in habeas corpus proceedings repeatedly ordered such juveniles convicted 
or tried on even felony charges in criminal courts and sentenced to Raiford, 
to be returned from Raiford and produced before the County Juvenile Court 
for disposition as delinquents rather than criminals. In fact our Florida 
Supreme Court in its decisions seems to hold wherever juvenile court juris- 
diction may attach under the law that this is intended as a complete and ex- 
clusive method prescribed by the Legislature for dealing with offenses by per- 
sons of juvenile age, to which all other courts should yield either legally or on 
the broad basis of child welfare, although as stated the former last paragraph 
of Section 415.21, now repealed, was held to have given criminal courts con- 
current jurisdiction in certain named offenses listed therein. 


In State v. Chapman, 161 So. 424, arising in Martin County, where there 
is no special juvenile court act, it was held that a sixteen year old boy tried 
and convicted on a felony charge within such exceptions, in the Criminal Court 
of Martin County, and sentenced to Raiford, on habeas corpus proceedings would 
be released and turned over to the Juvenile Court of Martin County to be 
dealt with as delinquent under the definition of delinquency as “one who had 
violated a State law”. The Court pointed out that even though the criminal 
court might have insisted on taking jurisdiction to determine the age and 
guilt or innocence that once the boy was convicted he immediately came under 
the definition of a delinquent child as set out in Section 415 Statutes of 1941, 
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who should have been turned over to the Juvenile Court of the County for 
final disposition, rather than committed as a criminal. In State v. Chapman, 
169 So. 658 it was held that a State Statute referring to the punishment of 
delinquent children, repealed by implication another statute providing for crim- 
inal punishment of children of the same age group, and that the Juvenile Court 
had exclusive jurisdiction within such age group to dispose of, as delinquents, 
all juveniles charged with crime, instead of criminal courts inflicting criminal 
sentences, and ordered the boy released from Raiford on a criminal commitment 
and returned to the County Juvenile Court for disposition. 


The case of Ex parte Elmo Kitts, 147 So. 573, is sometimes cited as authority 
for criminal jurisdiction over juveniles, but when analyzed apparently is not 
in conflict with the above decisions and comment. In the Kitts case a criminal 
charge originated against the juvenile in the Justice of the Peace Court of the 
County which on the commitment hearing committed the boy to the Juvenile 
Court of the County, but the Juvenile Court instead of bringing a new petition 
alleging general delinquency and embracing the general facts involved in the 
criminal charge as part of such petition, as is the usual routine in regular 
Juvenile Court, proceeded to try the boy in Juvenile Court on the same criminal 
affidavit and warrant issued in the Justice of the Peace Court. In a test 
case based on these facts, the Supreme Court held in the Kitts case that since 
the only allegation of delinquency raised was the criminal language in the 
affidavit and warrant, that the Juvenile Court, not being authorized to em- 
panel juries, could not try anyone on a criminal affidavit and warrant, as 
under the Constitution every person accused of crime, even juveniles, were en- 
titled to jury trial, but the court was careful to point out that in practically 
all cases on similar facts the Juvenile Court should file a petition containing 
allegations of general delinquency instead of specific criminal statute violations 
and include in such petition a general statement of the facts involved in the 
criminal charge without following specific criminal statute violation language 
and could legally hear and dispose of such delinquency petition without a jury 
trial since juvenile courts are not criminal courts under our law and an accusation 
of delinquency is not a criminal charge. In this connection our Supreme Court 
has also held that in proceedings in Juvenile Court, which are civil and not 
criminal, the State itself is the main actor seeking and protecting the welfare 
of its minor citizens. In re: Whetstone, 188 So. 576. 


In our large Counties, such as Dade, Duval, Hillsborough and maybe other 
counties with such special acts creating juvenile courts in such counties, such 
acts generally carry special language as to jurisdiction further limiting criminal 
court jurisdiction in such counties. Dade, Duval, and Hillsborough, for instance, 
have the following similar language in their special acts which have been 
construed by the Supreme Court of the State: 


“When any child under seventeen years of age, as provided in Chap- 
ter 6216 of the Acts of 1911, approved June 6, 1911, is brought before 
any Justice of the Peace, Municipal Court, or other Court in Dade 
County, Florida, it shall be forthwith transferred to the Juvenile Court 
of Dade County, Florida, and the officer having charge of such child 
shall take the child before the said Court, and all papers or information 
in the hands of the Justice of the Peace, Municipal Court or other Court, 
shall be by such Court forthwith transmitted to the said Juvenile Court 
of Dade County, Florida, and shall become a part of its records. And in 
the event the said Juvenile Court of Dade County, Florida, after inves- 
tigation and hearing, in such case, shall find that such child, at the date 
of such arrest, was seventeen years of age or more, the Judge of said 
Juvenile Court shall order such child turned back over to the Court before 
whom it was originally brought for hearing.” 
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The Supreme Court has construed this language both as to its effect on 
municipal courts and on county criminal courts. In Quigg v. State, 90 So. 695, 
originating in Dade County, the Supreme Court held that this language above 
quoted requiring all cases of juvenile age coming before any court in the 
county to be transferred to the Juvenile Court, was absolutely binding as to 
violations of city ordinances by juveniles and all such cases must be tried 
in Juvenile Court instead of Police Court. 


In the case of Petteway v. State, 155 So. 319, arising in Hillsborough 
County, where the same language exists in the special Juvenile Court Act 
of that County, the Court held this language was also binding on criminal 
courts as to all juveniles except when accused of the crimes listed as exceptions 
in the last paragraph of Section 415.21 above referred to, as now repealed 
by Chapter 21895 (excepting from juvenile court procedure the offenses of 
murder, arson, rape, etc.), and held that but for these exceptions in Section 
415.21 (now repealed) Criminal Courts in Hillsborough County would have 
no jurisdiction over offenses by juveniles by reason of such special language 
in the Hillsborough Juvenile Court Act. In view of this decision it is sub- 
mitted that if the same facts of the Petteway v. State case, above cited, were 
again before the Supreme Court with Chapter 21895 having now repealed 
such exceptions to Juvenile Court law, the Supreme Court, to be consistent, 
would hold that such special language appearing in special juvenile court 
acts would now require all offenses committed by juveniles under eighteen, 
or of the juvenile age set up in such acts, to be referred to and disposed of 
by juvenile courts in the first instances, rather than ever being tried by criminal 
courts. Under Florida law juveniles passing through Juvenile Courts acquire 
no criminal records and they are not accused of criminal charges, nor do they 
receive criminal punishment according to Section 415.22 of the 1941 Statutes. 
If some theory is to be worked out whereby criminal courts do have jurisdiction 
to determine guilt or innocence of the specific criminal charge, when it is the 
only allegation involved, to try juveniles on criminal charges first, attach a 
criminal record to them, build up legal fees and costs for the officials in criminal 
courts, and then finally have to send the juvenile back to Juvenile Court for 
disposition, which could have been done in the first instance, seems entirely 
senseless and contrary to child welfare principals and defeats the purpose of 
juvenile courts to reform, aid, and assist juveniles and prevent them acquiring 
criminal records. How can this possibly be done if a criminal court insists on 
first finding them guilty of a crime and then sending them to Juvenile Court 
to be disposed of as a delinquent? It has been suggested that in some of our 
counties where collection of legal fees is necessary to pay minimum salaries 
allowed officials that too often child welfare principles are lost sight of, and 
cases against children are routed through criminal courts rather than juvenile 
courts because of fee considerations. 


As to any constitutional questions suggesting that under the constitution 
certain criminal courts must try felonies and certain type of criminal cases 
and that all persons accused of crime are entitled to jury trials, apparently these 
requirements have no application to juvenile courts which, as already pointed 
out, under our law, are not criminal courts, do not accuse or try juveniles for 
crime, but on delinquency charges, which are not criminal and create no criminal 
records against such juveniles. Since crimes in Florida are statutory, estab- 
lished and defined by the Legislature (including also any provisions making 
common law applicable), it would seem the Legislature may consistently carve 
out from the general criminal law offenses committed by juveniles under 
eighteen, or any other age, and prescribe that they are not to be criminal 
violations when committed by persons of such age, but only acts of delinquency, 
even though when committed by older adults the same acts would be deemed 
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criminal. This is the theory on which juvenile courts have always been estab- 
lished and sustained by our courts. Apparently, therefore, there are no con- 
flicts involved with our State Constitution by any of the theories above suggested. 


It is suggested that while the language of Section 415.21, as now amended, 
would seem to attempt to clothe criminal court judges with some ex officio 
juvenile court jurisdiction, that under the decisions of Quigg v. State and Pette- 
way v. State, above cited, this provision would have no application in counties 
with special juvenile court acts, requiring all cases involving children of juvenile 
court age in such counties coming before any courts of such counties, to be 
transferred to the Juvenile Court. Assuming it does apply in smaller counties 
without special juvenile court acts, its meaning is not entirely clear although 
it apparently attempts to clothe criminal court judges in such counties with ex 
officio juvenile court jurisdiction. It is noted, however, that nowhere in this 
Section 415.21 is there any provision whatever for a criminal court judge 
to transfer a case against a juvenile therein, to the Juvenile Court, the new 
section providing that he may in his discretion take charge of the custody of 
such child in the same manner as provided by law for the County Judge, or 
Judge of the Juvenile Court to take charge of delinquent children, or “he may 
make and enter an order remanding the custody of such children to be dealt 
with as dependent children are herein provided to be dealt with”. It is noted 
that the language “dependent” child is used in the amendment rather than de- 
linquent, which would suggest that if the criminal court judge in the county turns 
over a juvenile to the probation officer after trial and conviction on a criminal 
charge, the probation officer may only deal with the child as a dependent child 
which under our state definitions generally means a child lacking proper 
parental care. “Dependent children” are welfare cases and may not be com- 
mitted to our State Training Schools for Boys or Girls as they are limited 
to the reception of delinquent children, and very few counties have facilities 
for dealing with “dependent children”. in any institution, so that apparently the 
probation officer under such circumstances can only release such children from 
custody on some welfare basis even though convicted of a criminal charge in 
criminal court. Section 415.21 as now amended, apparently proceeds to give 
a criminal court judge the right to sentence a juvenile to “a Florida Industrial 
School or to such other punishment provided by law for the same offense’, 
but Section 4 of Chapter 21895 following after such language in 415.21 and 
apparently the last word on the subject, specifically repeals Section 955.20, Flor- 
ida Statutes 1941, which was the law authorizing criminal court judges to com- 
mit boys of juvenile age, from sixteen to eighteen years when convicted of a 
crime, to the Florida Industrial School at Marianna. What authority criminal 
court judges now have to commit boys to Marianna in view of this amendment 
seems very confusing. 


A survey of the entire situation would seem to indicate that if there is 
primarily an intent of the Legislature to limit the authority of criminal courts 
to try juveniles on criminal charges, and increase the jurisdiction of juvenile 
courts to provide a more or less exclusive remedy for dealing with offenders 
of juvenile court age, on delinquency charges, rather than criminal charges, 
on a welfare basis, this would certainly seem to be the better practice, looking 
at the welfare of juveniles involved and the purpose of juvenile courts to shield 
them from permanent criminal records which form a barrier to them in enter- 
ing military or civil services of our government and other opportunities in life, 
which do not arise when the only proceedings are in the juvenile court where 
no criminal charges are made and no criminal record incurred. 


Another confusing situation is created by juvenile court law of the state 
requiring aj] juveniles to be presented to the juvenile court judge by sworn 
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petition alleging such child to be either a delinquent or a dependnt child within 
the statutory definitions given in the law for the same, and in counties where 
there is a probation officer only the probation officer may file such sworn petition 
to originate cases in the juvenile court. What authority then has a criminal 
court to order a case to be tried in juvenile court in the event the probation 
officer, or other person authorized in counties where there is no probation officer, 
is unwilling to conscientiously swear to any such petition? Certainly, no pro- 
posed transfer of the case should make a probation officer, or any other person, 
swear to something that they did not conscientiously wish to do. Apparently, 
therefore, attempted orders of transfer of cases involving juveniles from crim- 
inal court to juvenile court would be entirely null and void for practical pur- 
poses if the probation officer in counties having probation officers, should decline 
to swear to the necessary petition, or an authorized person in other counties 
not having probation officers, should under the Statute decline to swear to the 
necessary petition to bring the case into the juvenile court. It would seem, 
therefore, that section 415.21, as amended, in attempting to clothe criminal court 
judges, in certain counties where such law would be applicable in the absence 
of special juvenile court acts, to act as ex officio juvenile court judges and pro- 
ceed to make full disposition in the criminal courts of a juvenile charged with 
crime, on the basis of such juvenile being a delinquent rather than a criminal, 
does not contemplate any transfer to the juvenile court as such, except the 
authority to give the custody of any such juvenile to a probation officer to be 
dealt with (not as delinquent but as a dependent child) under the wording of 
Chapter 21895, which result is most anomalous, as certainly if he is convicted 
of crime in some court he consequently should only be dealt with as a delinquent 
rather than a dependent, as one of the definitions of a delinquent child, as 
previously pointed out, is “one who has violated a state law”. It is unofficially 
understood that certain judges presiding over criminal courts in the state in 
some of our counties, have hesitated to transfer certain cases of juveniles to 
certain county juvenile authorities who perhaps in some cases are deemed not 
so well schooled or equipped in the best methods of dealing with juveniles, and 
such judges likewise rebelled at some fee officers sometimes apparently making 
too many cases against juveniles in the first instance through criminal courts 
rather than juvenile courts, in which possibly the question of legal fees and 
costs might be a consideration overbalancing the welfare of the juvenile involved, 
all of which is said without reflection on any particular official since it is 
known that there are many officers and county juvenile authorities who are 
extremely jealous for the welfare of children in connection with their duties. 


It would seem anomalous to ascribe to the Legislature an attempt to have 
a juvenile offender tried in both the criminal and later in the juvenile court 
on the same facts if the same considerations could have been known at the outset 
before the case was initiated in the criminal court. As previously pointed out, 
in giving the juvenile a criminal court record first and then sending him to 
juvenile court for aid and reformation, presumably without a criminal record 
under the law, would be putting the “cart before the horse”. Certainly no 
court should be jealous of any other court’s jurisdiction, and the welfare of 
the juvenile involved and the protection of the public should at all times be 
the paramount consideration, regardless of what court may assume jurisdiction. 
Perhaps an early test case in our Supreme Court will clarify some of these 
apparently ambiguous provisions. 


‘ 
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THE LEGALITY OF A PROVISION IN A 
SUPERSEDEAS BOND REQUIRING 
PAYMENT OF ATTORNEY’S FEES. 


By E. HARRIS DREW, of the Palm Beach County Bar. . 


Since the opinion in Kahn v. American Surety Company, 162 So. 335, and 
Tonnelier v. Tonnelier, 182 So. 900, there appears to be some doubt as to the 
legality of a provision in a supersedeas bond requiring the party appealing to 
pay the attorney’s fees of the appellee in the event the appeal is dismissed or 
the cause is affirmed. This is particularly true when an attempt is made to 
reconcile these decisions with the case of Gore v. News Journal, a corporation, 
1 So. 2nd. 559, which was rendered by the Supreme Court subsequent to the 
date of the two opinions first mentioned. The question is particularly intriguing 
when considered in the light of the constitutional provisions of this State, 
vesting in the Supreme Court of Florida final appellate jurisdiction in actions 
at law and suits in equity, and the repeated holding of the Supreme Court of 
this State that stautory regulations cannot legally be used to IMPAIR the 


right to invoke the appellate jurisdiction of the Supreme Court of Florida under 
the Constitution. 


Section 5, of Article V, of the Constitution of Florida, vests in the Supreme 
Court of this State final appellate jurisdiction in all cases at law or in equity. 
In construing this provision of the Constitution, the Supreme Court of this State 
has repeatedly held that the Legislature cannot impair this right, and has held 
that the right to invoke the appellate jurisdiction of the Supreme Court is a 


right guaranteed the citizens of this State under the Constitution. (See author- 
ities infra). 


It is readily admitted that this article will provoke considerable discussion, 
and that there is a basis on which such an adverse argument may be founded. 
The case of Kahn v. American Surety Co., supra, is definite authority for the 
position that attorney’s fees may be recovered for defending an appeal in the 
Supreme Court on its merits. The case of Tonnelier v. Tonnelier, supra, appar- 
ently holds the same, but from an examination of this case it does not appear 
that the question here discussed was raised in it. It is exceedingly doubtful 
from the opinion in the case of Kahn v. American Surety Co., supra, that the 
identical questions raised here were raised or considered in that case, but there 
seems to be hopeless conflict in the Kahn case and the Tonnelier case, with the 
holding in the Gore v. News Journal case, which shall be discussed in this article. 


It is submitted that an appellee cannot recover any item of “costs, damages, 
expense or attorney’s fees” for resisting the appeal in the Supreme Court on 
its merits. The only items he can recover are those that arise in connection 
with the supersedeas itself, and such “costs, damages, expense and attorneys’ 


fees” as are caused by him by virtue of the swpersedeas as distinguished from 
the appeal. 


The right to utilize the appellate jurisdiction of the Supreme Court is secured 
to the defendants under the Florida Constitution, Art. V, Sec. 5. 


In commenting on this the Supreme Court has said that statutory regulations 
and appellate procedure relating to appeals “cannot be legally used to IMPAIR 
the right to invoke the appellate jurisdiction conferred upon the Supreme Court 


by the Constitution or to obstruct the powers of the Court to make its appellate 
jurisdiction effective.” 


Mr. Justice Whitfield, in the case of Willey v. Hoggson Corporation, 105 So. 
126, and the many cases there cited. 
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The statute governing supersedeas is known as Sec. 59.13 Fla. Statutes 
1941. This statute, among other provisions, contains the following language: 


“and if the judgment be a money judgment in a sum sufficient to 
cover the amount for which the judgment was given, together with costs 
conditioned to pay the amount of the judgment with interest and costs 
if the same shall be affirmed by the Appellate Court.” 


The above is the only authority in this State for supersedeas bonds in actions 
at law. Supersedeas in appeals in chancery are governed by Sec. 67.04, Fla. 
Statutes 1941, and the above statute governs the “bond and security” to be 
given by appellant. Nowhere in this statute is there authority to fix at- 
torneys’ fees for the services of plaintiff’s attorney in resisting an appeal, or 
for that matter, any attorneys’ fees whatever. 


In the case of Carr et al. v. Marion Mortgage Co., 126 So. 776, text page 777, 
the Supreme Court said: 


“Under the provisions of Section 4621, C.G.L. 1927 Section 2911, 
Revised General Statutes 1920, ‘Providing that the Circuit Judge shall 
determine the amount and condition of supersedeas bonds when the 
judgment to be superseded is in whole or in part other than a money 
judgment’, the trial judges in determining the amount and condition of 
such bonds should take into consideration the various rights adjudicated 
by the judgment to be superseded and accruing by reason thereof to the 
party in whose favor it is and so shape both the amount and condition 
of such bond as that they will according to the circumstances of each 
particular case fully secure and protect the obligee in all the various 


rights accruing to him under his suspended judgment.” Palmer v. Palmer, 
41 Fla. 184, 26 So. 640. 


It will be noted that the above quotation from the case of Palmer v. Palmer 


sets forth very cleariy that the righis to be protected by the bond are those 
accruing to the obligee under his suspended judgment. 


It is suggested that attorneys’ fees in an appeal are not rights accruing under 
a suspended judgment. It was never intended by the statutes of this State 
that attorneys’ fees should ever be made a condition in a supersedeas bond, 
except in chancery cases where an appeal is taken from an interlocutory order 
or decree.. Appeals from interlocutory orders or decrees are not matters of 
right under the Constitution, as are appeals from final judgments at law or 
final decrees in equity. They are matters governed wholly by statute (see Sec. 
67.02, Fla. Statutes 1941), and one of the terms and conditions precedent to 
such an interlocutory appeal is the furnishing of a supersedeas bund if the 
supersedeas be desired, the amount and conditions of which are to be fixed by 
the Circuit Court. Where an interlocutory appeal is taken, it naturally stops 
the proceedings until it is disposed of, and places on the obligee the additional 
burden of defending an appeal in the Supreme Court prior to the rendition of 
the final judgment in the Court below, and in this connection, the Supreme Court 


has said, in the case of Lawson v. County Board of Public Instruction, 154 So. 
page 170: 


“The appeal in this case is from an interlocutory order, and the matter 
involved in the appeal and the rights of the appellee that will be adversely 
affected by delay following an appeal and supersedeas are of such a nature 
that indemnity for reasonable attorneys’ fees incurred by appellee in the 
particular appellate proceedings may fairly and appropriately be made 
a condition of the supersedeas bond to be paid by appellant in case the 
order appealed from is affirmed or the appeal dismissed; no provision or 
principle of law is thereby violated and the determination of the court 
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below as to the amount and the conditions of the bond not being shown 
to be arbitrary and unwarranted exercise of the authority conferred by 
the statutes. 


“Even if attorneys’ fees may not be recovered in enforcing contract 
statutory rights, yet when an interlocutory appeal is taken, which with 
supersedeas delays the enforcement of right and causes expense and 
damage, the payment of reasonable attorneys’ fees for the appellee may 
in proper cases be made a condition of the supersedeas bond to indemnify 
the appellee for expenses and damage incurred by reason of the appeal, 
should the order be affirmed or the appeal dismissed.” 


It can clearly be seen from this opinion that the Supreme Court in that 
case drew a clear distinction between supersedeas bonds in interlocutory appeals, 
and supersedeas bonds from final judgments or from final decrees. It seems 
that to impose such a condition on an appellant is certainly prejudicing him 
in the exercise of the right vested in him by the Constitution of this State 
to take an appeal from final judgments or final decrees of lower courts. It is 
perfectly proper and perfectly just to compel an appellant, who was a defendant 
in the court below, to indemnify the obligee against any damage or costs which 
he may suffer in the delay occasioned by the supersedeas, but can it be suc- 
cessfully argued that his attorneys’ fees in defending the case in the appellate 
court are damages that are occasioned by the superseding of the judgment? 
Those damages would be occasioned even if the judgment were not superseded. 
Attorneys’ fees for defending the appeal on its merits in the Supreme Court 
are not elements to be considered in this connection. 


In the case of Vestel v. Eagerton, 92 Fla. 215, 109 So. 456, the Supreme 
Court had this to say: 


“The bond was conditioned to pay all damages and costs in the said 
cause if the judgment in the quo warranto should be affirmed by the 
Supreme Court. The appeal being dismissed the judgment was affirmed, 
thereby declaring that the defendant in error, Eagerton, was entitled to 
the office and the emoluments thereof. Being deprived of such salary for 
two months by reason of the supersedeas, it logically follows that this 
was proper damage to be awarded. It was not proper, however, to award 
any sum for attorneys’ fees.” 


In the case of Palmer v. Palmer, 26 So. 640, the Supreme Court had this to 
say: 

“The legislature in framing this provision of law for the giving of 
bonds to supersede the execution of judgments pending appellate pro- 
ceedings for their review, realizing the difficulty of prescribing in ad- 
vance any fixed rule to govern in all cases the conditions to be inserted 
in such bonds that would fully protect varied rights of the party whose 
judgment was to be superseded where such judgment awarded various 
other relief than a bare recovery of money owing, very wisely left the 
amount and conditions of such bonds to be determined by the Circuit 
Judge in all cases where the judgment to be superseded was in whole or in 
part other than a money judgment; thereby contemplating that in such 
cases the trial judge would in determining both the amount and conditions 
take into consideration the varying circumstances of each particular case, 
and would so shape his determination of the matter as to fully protect 
the party whose judgment was to be superseded in all the various rights 
adjudged to him in and by the judgment to be suspended as fully at least 
as the same could be secured and protected by the surety of the bond. 
Trial judges in fixing the amount and conditions of supersedeas bonds 
in all the various cases where the judgment to be suspended is in whole 
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or in part other than a money judgment, should therefore take into 
consideration the various rights adjudicated by the judgment and accruing 
by reason thereof to the party in whose favor it is, and should so shape 
both the amount and conditions of such bond as that they will, according 
to the circumstances of each particular case, fully secure and protect the 
obligee in all the various rights accruing to him under his suspended 
judgment. The Circuit Judge by his order in this case has definitely 
fixed the amount of the bond and directed that the conditions thereof 
shall be the usual conditions. As the sufficiency of this order was not 
questioned by the motion, we are not called upon to pass thereon, but 
treating the order as one calling for a bond with such conditions as the 
law contemplates should be given in such cases, we find that the bond given 
is not conditioned as the law contemplates that it should be in such a case 
to operate as a supersedeas. The judgment here not only awards to the 
defendant in error who recovered it a sum of money, but it judges that 
he is entitled to the immediate possession of the land therein adjudged 
to be his in fee. In such a case the condition for a supersedeas bond should 
be that in the event the judgment should be affirmed by the Supreme 
Court the plaintiff in error should deliver up to the obligee the possession 
of the property as adjudged, and pay all damages for its detention that 
might accrue subsequent to the rendition of the superseded judgment, and 
that he should also pay the amount of money adjudged, together with 
interest and costs, and the amount of the bond in such a case should be 
sufficient to meet these conditions and obligations. The bond given here 
does not come up to these requirements.” 


This opinion sets forth more clearly than any cther case the functions of a 
supersedeas bond and the conditions which should be fixed in it. The italicized 
part of the opinion above sets forth what the Supreme Court says are the legal 
conditions to be fixed in a supersedeas bond where the judgment is other than a 
money judgment. Nowhere in this decision are the words “attorneys’ fees” 
mentioned, nor is there any statute or law of this State authorizing such. 


An appeal is separate and distinct from a supersedeas. The expense ordinarily 
incident to resisting an appeal is not considered “damage” to the defendant 
in error. These expenses are necessarily incident to resisting the appeal, and 
result regardless of the supersedeas. That such items are not recoverable as 
damages resulting from an appeal, see the following: 


3 Am. Jurisprudence, 778: 


“According to the great weight of authority, attorneys’ fees paid 
by the appellee in resisting an unsuccessful appeal are not recoverable as 
damages resulting from the appeal.” 


And the following from the Annotation in 38 American State Reports, 717: 


“Attorney Fees, When Recoverable.—As a general rule the sureties 
are not liable for the fees of an attorney for services in resisting the 
appeal. Noll v. Smith, 68 Ind. 188; Kellogg v. Howes, 93 Cal. 586.” 

To the same effect see 2 Sutherland Damages (4th Ed) page 1808. 
See also the following from 4 Corpus Juris, 1296, section 3414: 


“Except in Alabama, where the term ‘damages’, as used in a condition 
in an appeal bond to pay all damages that may accrue to appellee by 
reason of the appeal, has been held to include a reasonable attorney’s fee 
paid by appellee to his attorney for representing him on the appeal, there 
is no liability for such a fee on an appeal bond not expressly covering 
it, such a liability not being included in a condition to pay damages or 
a condition to pay costs.” 


| 
7 


262 FLORIDA LAW JOURNAL 


An interesting light as to the underlying reason for the Court’s refusal to 
allow attorneys’ fees may be found in the following language of the Supreme 
Court of the United States in Tullock v. Mulvane, 184 U. S. 497, 46 L. Ed. 657, 
at page 666 of the text: 


“Tn actions of trespass where there are no circumstances of aggravation, 
only compensatory damages can be recovered, and they do not include 
the fees of counsel. The plaintiff is no more entitled to them, if he 
succeed, than is the defendant if the plantiff be defeated. Why should 
a distinction be made between them? In certain actions ex delicto vindic- 
tive damages may be given by the jury. In regard to that class of cases 
this court has said: .. . It is true that damages assessed by way of example 
may indirectly compensate the plantiff for money expended in counsel 
fees, but the amount of these fees cannot be taken as the measure of 
punishment or a necessary element in its infliction . . Day v. Woodworth, 
13 How. 370, 371, 14 L. ed. 185: 


“*The point here in question has never been expressly decided by this 
court, but it is clearly within the reasoning of the case last referred to 
and we think is substantially determined by that adjudication. In debt, 
convenant, and assumpsit, damages are recovered, but counsel fees are 
never included. So in equity cases, where there is no injunction bond, 
only the taxable costs are allowed to the complainants. The same rule is 
applied to the defendants, however unjust the litigation on the other side, 
and however large the expense litis to which he may have been sub- 
jected. The parties in this respect are upon a footing of equality. There 
is no fixed standard by which the honorarium can be measured. Some 
counsel demand much more than others. Some clients are willing to pay 
more than others. More counsel may be employed than are necessary. 
When both client and counsel know that the fees are to be paid by the 
other party there is danger of abuse. A reference to a master, or an 
issue to a jury, might be necessary to ascertain the proper amount, and 
this grafted litigation might possibly be more animated and protracted 
than that in the original cause. It would be an office of some delicacy 


on the part of the court to scale down the charges, as might sometimes 
be necessary. 


“ ‘We think the principle of disallowance rests on a solid foundation, and 
that the opposite rule is forbidden by the analogies of the law and sound 
public policy.’ ” 


See, also, the following statement by the Colorado Supreme Court in Williams 


v. Fidelity and Deposit Company of Maryland, 42 Colo. 118, 15 Am. & Eng. Ann. 
Cas. 722: 


“Counsel are agreed that at common law attorney’s fees paid in resisting 
an unsuccessful appeal could not be recovered as damages on the appeal 
bond. Plantiff in error ad:.\its that, in the absence of a statute or con- 
tract so providing, they are not now recoverable in this state, but his 
contention is that the condition of this bond provides for them. He says 
that in the highest courts of most of the states of the Union, though not 
in the federal courts, attorneys’ fees disbursed in securing the dissolution 
of a writ of attachment or injunction may be recovered in an action on 
the bond as a part of the legal damages sustained by the wrongful issuing 
of the writ when the condition of the bond on which it was based provides 
for the recovery of ‘damages’. 


“This court, and our Court of Appeals, have so held in actions on 
injunction bonds (Belmont Min., etc. Co. v. Costigan, 21 Colo. 465, 42 
Pac. 650; Church v. Baker, 18 Colo. App. 369, 71. Pac. 888), and possibly 
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the same rule would be followed in actions upon attachment bonds. The 
tendency of the courts is not to extend the meaning of ‘damages’ to include 
such elements as attorneys’ fees. The reason usually given for awarding 
as damages counsel fees incurred for services rendered in dissolving in- 
junctions and writs of attachment is that they are provisional or ex- 
traordinary remedies, ancillary to the main purpose of the suit, and as the 
granting of the writ secures to the applicant some privilege or right not 
incident to ordinary remedies, it is but reasonable to hold that ‘damages’, 
as used in the bond upon which the granting of the writ is conditioned, 
embraces attorneys’ fees. 


“But this reason does not apply to appeal or supersedeas bonds in 
ordinary civil actions or will contests, and we are not inclined to extend 
to actions thereon the doctrine pertinent to injunction and attachment 
bonds, and allow, as part of the legal damages, attorneys’ fees which 
the obligee in the former kind of security has paid in resisting an un- 
successful appeal or writ of error. While this point has not hitherto 
been expressly ruled in this state, it-is in line with the reasoning and 
intimation of several of the decisions of this court and our Court of 
Appeals. Tabor v. Clark, 15 Colo. 485, 25 Pac. 181; Joslin v. Teats, 5 
Colo. App. 531, 534, 39 Pac. 349; Spencer v. Murphy, 6 Colo. App. 453, 41 
Pac. 841. 


“So far as we are advised, only the Supreme Court of Alabama ad- 
heres to a different doctrine. While the decisions of that eminent court 
are entitled to great respect, we think the weight of authority, as well 
as reason, is in favor of the conclusion which we have reached. The 
authorities are collated in 2 Cyc. 958, and 1 Enc. Pl. & Pr. 1015.” 


The decisions of this State seem to me to have been harmonious until the 
decision in the case of Kahn v. American Surety Company of New York, supra. 
The Kahn case apparently held that the provisions of a supersedeas bond to 
indemnify Charles Izenstark Inc. for costs, damages, expenses and attorneys’ 
fees in the event the cause was dismissed or affirmed by the Supreme Court 
were sufficient on which to sue for a fee for services of the attorneys for 
Charles Izenstark’s assignees in the appeal before the Supreme Court. It does 
not appear entirely clear from this case just what services were prformed by 
the attorneys, and the question of the reasonableness of said fee was never 
at issue. Whether the constitutional questions raised in this article were raised 
there does not appear from the opinion. It does not appear from the opinion 
that any objection was made because the fees were incurred by virtue of de- 
fending the appeal as distinguished from the supersedeas; but if this case may 
be construed as authority for allowing attorneys’ fees for services in resisting 
an appeal, it is clearly overruled by the later case of Gore v. News Journal 
Corporation, 1 So. 2nd. 559, decided in April, 1941. 


In this case the bond was conditioned for the payment of all costs and 
damages which R. H. Gore may sustain if the said peremptory writ of man- 
damus shall be affirmed or the writ of mandamus quashed. This is the usual 
language in such bonds. The declaration filed in the cause sought to recover 
$90.00 for printing the original brief in the Supreme Court, $47.50 for printing 
the supplemental brief, $31.50 for travelling expenses in attending the oral 
argument before the Supreme Court, and $5,000 for attorneys’ fees in defending 
the case in the Supreme Court. 


The lower court sustained a demurrer to the declaration, holding that none 


of the items set forth in the declaration were recoverable under the super- 
sedeas bond. 
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The bond in the Gore case did not specifically provide for the payment of 
attorneys’ fees, but the bond did provide for the payment of all costs and 
damages. The Supreme Court held in this case that the cost of printing the 
briefs in the Supreme Court in resisting the appeal, and the cost of travelling 
expenses of the attorneys in resisting the appeal were not recoverable under the 
bond. 


This seems to be the last word of the Supreme Court on this subject, and 
certainly is in accord with the great weight of authority. 


It may be argued that it is not necessary to supersede a judgment in order 
to exercise the right to appeal. This argument is demonstrably unsound for 
this simple reason: The right to supersede is granted under the statute. The 
right to appeal is given under the Constitution. An appellant may desire to 
exercise the right to supersede, and is willing to undertake any legal obligation 
which might be incurred under the law in exercising that right. The argument 
that to place on an appellant the burden of paying appellees’ attorneys’ fees 
for defending a case on the merits as a condition to supersede a final decree 
or final judgment is a valid provision and does not impair our constitutional 
right to have the judgment reviewed, is unsound. This logic falls by its own 
weight. It is forcing an appellant, in order to supersede the judgment, to pay 
the attorneys’ fees of the defendant in error for resisting the appeal on the 
merits. This provision, it is submitted, is unauthorized by law, and where 
attorneys’ fees are provided for in supersedeas bonds it must be presumed that 
the court intended to fix only valid provisions in such bond. Such construction 
can be placed on such supersedeas bond if the words “attorneys’ fees”, as used 
therein, are confined to such fees as were incurred by virtue of the supersedeas 
itself. Without this construction such bond becomes nugatory so far as it 
relates to attorneys’ fees. 


To place this burden of attorneys’ fees on appellees would be to enable 
the lower courts to say that a defendant could not exercise his constitutional 
right to have the lower court’s judgment reviewed, and at the same time 
obtain a supersedeas, unless the bond provided for the payment of the attorneys’ 
fees for the defendant in error in resisting the appeal. Such condition is con- 
trary to democratic principles. As a matter of fact, such construction would 
enable the lower courts to place an insurmountable obstacle in the way of appeals 
in some instances, particularly when it is realized that ordinarily supersedeas 
bonds can be secured only upon the appellant furnishing cash or suitable collateral 
to the principal on the bond. 


The argument presented here is strengthened by the provision of the rules 
of the Supreme Court which became effective April 1st, 1942. Rule 35 (d) sets 
forth the terms and conditions of a supersedeas bond when the judgment to be 
superseded is in whole or in part other than a money judgment. This rule 
fixes the elements to be considered in fixing the amount and condition of such 
bond as follows: 


(1) Costs of the action. 
(2) Costs of the appeal. 
(3) Interest. 


(4) Damages for delay, use, detention and depreciation of any 
property involved. 


It does not provide for attorneys’ fees, and having specified in detail what ele- 
ments shall be considered, it seems such language expressly excludes attorneys’ 
fees. 
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RESOLUTION ON LAWYERS OCCUPATIONAL 
LICENSE TAXES 


“WHEREAS, some thirty or more, Miami lawyers are delinquent in the 


payment of their occupational license to Honorable H. Earnest Overstreet, Tax 
Collector, and 


WHEREAS, the continued practice, or attempted practice of law by said 
delinquent lawyers, is in violation of law, and calculated to cause embarrassment 
to the members of the Bar in general; 


NOW, THEREFORE, BE IT RESOLVED: That we condemn the attempted 
practice of law on the part of these delinquent lawyers, and we commend the 
efforts on the part of said Honorable H. Earnest Overstreet, to make collection 
of the unpaid and delinquent license fees, and we further recommend to him 
that he institute legal proceedings against the delinquent lawyers without delay, 
and that he has our support in either making prompt collection of said fees, or 
the securing of injunctions against said delinquent lawyers, prohibiting them 
from the further practice of law during the period of their delinquency. 

BE IT FURTHER RESOLVED: That we recommend the institution of 
similar suits each year against any and all delinquent members of the Bar, 
and that said suits be instituted not later than ninety (90) days after the 
beginning of their delinquency. 

IT IS FURTHER RESOLVED that a copy of this Resolution be sent to 
Honorable H. Earnest Overstreet, to the Miami Review and Daily Record, and 
the Florida State Bar Journal.” 

The foregoing is a true and correct copy of Resolution adopted by the Board 
of Directors of the Dade County Bar Association on October 1, A. D. 1943. 


HENRY K. GIBSON, Secretary. CHAS. B. CLEVELAND, President. 


PROPOSED RULE FOR REVIEW OF 
INTERLOCUTORY COMMON LAW 
ORDERS BY CERTIORARI 


As Advocated by Junior Bar Section. 


(a) The Right. Any party to any proceeding at common law in the Circuit 
Courts of this State may, before trial, secure the review in this Court of any 
adverse interlocutory order by use of the constitutional writ of certiorari. 


(b) The Procedure. Such review shall be prosecuted in the manner pro- 
vided by the rules relating to certiorari, and only after the petitioner has filed 
in the Circuit Court with a principal and two good and sufficient personal 
sureties, or one surety if a surety company authorized to do business in the 
State of Florida; such bond, including the amount thereof, to be approved by 
a judge of the said Circuit Court, and conditioned to pay the costs incurred 
by, and a reasonable attorney’s fees for, the respondent in the event this Court 
should find and determine the petition for certiorari to be frivolous, or taken 
in bad faith, or for delay. In the discretion of the Circuit Court said bond 
may, if the petitioner desires to obtain a supersedeas or stay of the order, the 
review of which is sought hereunder, be combined with the supersedeas bond 
in certiorari contemplated by Rule 35 (f) and (g). 


(c) Oral Argument and Opinions. Oral arguments of petitions for cer- 
tiorari sued out under this Rule, and written opinions by this Court consequent 
upon such petitions and oral arguments, will be respectively permitted and 
rendered only as provided by Rule 34. 
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FLORIDA’S NEW MARRIED WOMEN’S ACT 
A DISCUSSION OF ITS CONSTITUTIONALITY. 
By ETHEL ERNEST MURRELL 


The author is indebted to Senator William H. Malone, Honorable Daniel 
Redfearn, Honorable John Murrell, and Honorable Warren L. Jones (author of 
the Married Women’s Act) for criticism and suggestions in the preparation 
of this article. bi 


Before the Married Women’s Act came into being in its present form, 
even before the Florida State Bar Association had consented to foster the 
ideal of emancipation for married women, certain members of the legal pro- 
fession met every advocate of change with the final and deadly statement that 


- “Such a change will never be effective unless it is embodied in a Constitutional 


Amendment.” 


In 1940 when the Bar decided that the Married Women’s Law of Florida 
needed changing and modernizing, a Committee to re-write the Married Women’s 
Law of Florida was appointed. One of the first considerations of this Committee 
was the Constitutional angle. This Committee studied the suggestion that a 
Constitutional Amendment was needed for over a period of three years. The 
conclusions of the Committee led to the drawing of a Bill (not an Amendment) 


for submission to the Legislature. Mr. Jones drew up this document with one © 


eye on the Constitution and a mind thoroughly alert to the dangers of Con- 
stitutional pitfalls. The Committee reviewed his Bill in the light of Con- 
stitutional limitations and the Committee is convinced that the Married Women’s 
Act as passed in 1943 is Constitutional. Nevertheless the old ghost of uncon- 
stitutionality still walks among some of our legal brethren. Verily, although 
there is no scriptural evidence to support such belief, the author is convinced 
that Thomas, of the doubting nature, was a lawyer, or at least, harbored a 
secret leaning toward the law. 


Here then are the reasonings of the Committee set forth in the hope that 
they may lay the ghost of unconstitutionality and set the learned Thomases 
doubting something else. 


The Florida Legislature is empowered to pass any statutes which do not 
infringe on powers previously granted to the Federal Government, or which 
do not violate or conflict with provisions set forth in the Constitution of the 
State. The Constitution of the United States is a grant of rights. The Con- 
stitution of the State is limitation. Any law which does no conflict herewith 
is Constitutional. In this light, let us examine our Married Women’s Act. 


We know that there is nothing in the Constitution of the United States 
which precludes the granting of any or all rights to women. This question 
has been thrashed out thoroughly by thirty nine (39) States which preceded 
Florida in granting identical or broader rights. Beginning with Mississippi, 
state after state passed Married Women’s Acts. See New England Mortgage 
& Security Co. vs. Powell, 10 Southern 324. 


In 2 Bishop on the Law of Married Women 182, it is said: 


““The statute of Wisconsin provides that the real estate, and the 
rents, issues, and profits thereof, of any female now married, shall not 
be subject to the disposal of her husband, but shall be her sole and sep- 
arate property as if she were a single female. Like provisions follow 
relating to her personal estate, and the effect of the whole has been 
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held to be, among other things, to authorize the wife to dispose of this 
her property by her sole conveyance and in general to deal with it as 
if in the language of the enactment she were a single female. 


A like conclusion is reached in New York, where the statute authorizes 
a married woman to convey her statutory estate as if she were unmarried”. 


Florida follows a well-worn path. She knows that she is safe, if late, as 
far as Federal jurisdiction is concerned. 


ow, in regard to the Florida Constitution, does our Married Women’s Act 
conflict with any limitation or grant of right therein? 


The Florida Constitution has only three (3) Articles regarding Married 


Women in its wordy, slightly dull, pages. (No wonder a change is sought) 
These are: 


“Article XI Section 1: All property, real and personal, of a wife 
owned by her before marriage or lawfully acquired afterwards by gift, 
devise, bequest, descent, or purchase, shall be her separate property, 
and the same shall not be liable for the debts of her husband without her 
consent given by some instrument in writing, executed according to the 
law respecting conveyances by married women.” 


“Section 2. A married woman’s separate real or personal property 
may be charged in equity and sold, or the uses, rents and profits thereof 
sequestrated for the purchase money thereof; or for money or thing due 
upon any agreement made by her in writing for the benefit for her separ- 
ate property; or for the price of any property purchased by her, or for la- 
bor and material used with her knowledge or assent in the construction of 
buildings or repairs, or improvements upon her property, or for agri- 
cultural or other labor bestowed thereon, with her knowledge and con- 
sent.’ ” 


Section 3 provides that the Legislature shall enact such laws as shall 
be necessary to carry into effect this Article. These are the only provisions of 
the Constitution relating to the subject. 


The first we observe is really little more than a definition of a Married 
Women’s separate property. It contains one limitation. Our Married Women’s 
Act on the other hand says in regard to separate property: 


“Section 1. Every married woman is hereby empowered to take 
charge of, and manage and control, her separate property, to contract 
and to be contracted with, to sue and be sued, and to sell, convey, transfer, 
mortgage, use, and pledge her property, real and personal, and to make, 
execute and deliver instruments and documents of every character, with- 
out restraint, without the joinder or consent of her husband, in all 
respects as fully as if she were unmarried. Every married woman, with- 
out the joinder or consent of her husband, shall have and may exercise 
all rights and powers with respect to her separate property, income and 
earnings, and may enter into, obligate herself to perform, and enforce, 
contracts or undertakings to the same extent and in like manner as if 
she were unmarried; Provided, however, that no deed, mortgage or other 
instrument conveying or encumbering real property owned by a married 
woman shall be valid without the joinder of her husband. 


Section 2. Every married woman may enter into agreements and 
contracts with her husband, may become the partner of her husband or 
others, may give a power of attorney to her husband, and may execute 
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powers conferred upon her by her husband, including the power to 
execute and acknowledge deeds to property owned by her or by herself 
and her husband as tenants by the entirety or by her husband.” 


Certainly nothing is there which conflicts with Sections 1, 2 and 3, unless 
you consider closely the limitation contained in Section 1. 


This is the question most often posed, “What about that provision in Section 
Re ee the same” (her separate property) “shall not be 
liable for the debts of her husband without her consent given by some instrument 


in writing, executed according to the law respecting conveyances by married 
women?’ ” 


Does this definite limitation prevent a married woman from being sued 
on debts contracted for her husband? Would a note which was contracted for 
her husband’s debts be collectible against her separate property? Undoubtedly 


the note would not be collectible. Undoubtedly her property would not be 
liable for her husband’s debts. 


Mr. Jones assures me that he had no intention of changing this provision. 
There is nothing in the Married Women’s Act which touches on this point and 
so the Constitutional limitation remains unchallenged. 


So then our understanding of the status quo under the Constitution and 
the Married Women’s Act goes something like this: 


Suppose a married woman bought a horse from A, giving a small down 
payment for it, promising to pay the rest. Suppose she sold that horse. Under 
the old law A could sue her but her separate property would not be liable for the 
purchase money of the horse unless A could show that her separate property 


had benefitted from the transaction. Under the Married Women’s Act her 
property is liable. 


If, however, her husband bought the horse and she endorsed his note A 
could sue, but could not collect from her separate property unless the note was 
accompanied with a consent in writing, executed and acknowledged as provided 


in the Constitution. There is no conflict here between the Constitution and the 
Married Women’s Act. 


Now, you may ask, what about partnership? If a married woman becomes 
the partner of her husband will not her property thus be subject to his debts? 
Even as the question frames, it obviously answers itself. The debts of the 
partnership are differentiated in law from the debts of the husband. Alice in 


Wonderland might not see the distinction, but the legal mind will grasp it 
neatly. 


In Lerch vs. Barnes, (Fla.) 54 Southern 763, the Court says: 


“It will be observed that the first section” (of the Constitution) “con- 
tains no limitations upon the power which might be conferred on her 
by the Legislature of disposing of her separate property, except that it 
is exempted from liability for the debts of her husband, without her con- 


sent given in some instrument in writing, executed according to the respec- 
tive conveyances by married women.” 


So the Court answers our questions regarding Constitutional limitations 
by stating that there is only one limitation which has been the opinion of the 
Committee from the beginning. See Micou vs. McDonald, 46 Southern 291. 


The Court in Lerch vs. Barnes, goes on to say: 


“The Constitution contains no limitations upon the legislative power 
in the making of laws dealing with the contractual rights which it may 
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confer upon married women, and with their control and disposition of 
separate property. THESE MATTERS ARE LEFT BY THE CON- 
STITUTION TO LEGISLATIVE ACTION AND CONTROL... .” 


“These, and perhaps others” (Statutes) “are all radical statutory de- 
partures from the common law, removing her common-law disabilities to 
the extent that they go, and permitting voluntary action and liability on 
her part as to her separate property. IT HAS NEVER BEEN HELD 
THAT THESE STATUTES ARE UNCONSTITUTIONAL. The sections 
of the law before referred to giving to the Circuit Courts sitting in 
chancery the power to decree a married woman to be a free dealer were 
held not to be in violation of the Constitution.” 

The Court cites the case of Martinez vs. Ward, 19 Fla. 175, and states: 


“WE CAN DISCOVER NO CONSTITUTIONAL OBJECTION TO 
'\HESE SECTIONS OF OUR LAW UNDER THE AUTHORITY OF 
WHICH A MARRIED WOMAN MAY BECOME A FREE DEALER.” 


In drawing up the Married Women’s Act, Mr. Jones kept the Free Dealer’s 
Statute before him. He says in defense of the Act: 


“Since the Free Dealer’s Statute has been held Constitutional certainly 
a Statute patterned on it must be Constitutional. Logic dictates that if 
the Legislature can authorize the Court to free one woman of her dis- 


abilities, by the same token it can pass a Statute removing the disabilities 
of all women.” 


In Lerch vs. Barnes, supra, the Court raises the question about grants in 
equity. 
“The second section gives to the Court of Equity exclusive jurisdiction 
of certain kinds of obligations which she may make when there is an 
attempt to enforce their payment from her separate property. Jurisdiction 


of these, therefore, cannot be conferred by the Legislature on a Court of 
law.” 


In the following paragraph, the Court, however, answers this to its own 
satisfaction and the satisfaction of the Committee. 

“The 2nd Section of the last Article contains no restrictions upon 
the authority of the legislature to confer voluntary contractual powers 
upon married women. It simply provides that Courts of Equity shall have 
power to enforce certain kinds of obligations against their separate 
property. ...” 


“We can see no good reason for giving such a narrow and restricted 
construction to this statute.” 


The Court, of course, refers to the Free Dealer’s Statute, once more em- 


phasizing the Constitutionality of that Statute on which our Married Women’s 
Act is patterned. 


So it would appear that we may all turn to something else. The Bar 
Association has sponsored a progressive Legislative Act. The 1943 Legislature 
-has made history and Florida belatedly has taken a step forward among the 

enlightened States. Certain elements that did little to help us pass this Bill 
belabor us now because the Act is not broader and does not grant more rights. 
We need not, I feel, be too seriously upset by this. 

In 1945, our Association will be in Tallahassee with measures equally pro- 
gressive if less sensational. Women, for instance, are still denied the right 
and the responsibility of jury service. Our Federal rules are pending. There 
is a Guardianship Bill brewing. Evolution is slow but very sure, and we may, 


I feel, view with a little pride our new, and Constitutional, Married Women’s 
Act while we gird for future efforts. 
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Lawyers in the Armed Gorces 


J. HENRY TAYLOR, associated with 
Russell L. Frink, General Counsel for 
the Florida East Coast Railway Com- 
pany, is now a Captain in the Army, 
stationed at Harrisburg, Pennsylvania. 

JUDGE BRYAN SIMPSON, of Duval 
County Criminal Court of Record, has 
been commissioned a First Lieutenant 
in the Army Specialist Reserve Corps 
and has been called to active duty at 
Fort Custer, near Battle Creek, Mich- 
igan. 

JUDGE J. R. HIMES, Criminal Court 
Judge of Hillsborough County, has re- 
ceived a commission in the Navy and 
is awaiting orders to active duty. 

SIDNEY H. TAYLOR, City Attor- 
ney, Deland, has been commissioned a 
Second Lieutenant in the U. 8S. Marine 
Corps after successfully completing the 
rugged officer training course at the 
Marine Corps School at Quantico, Vir- 
ginia. He has now begun a two months 
advanced course at Quantico before be- 
ing assigned to lead marines in battle. 
His commission was awarded at a color- 
ful ceremony at the Leatherneck school. 

LIEUTENANT COLONEL CHAS. 
LUCKIE, of the Jacksonville Bar, is 
in Sicily, according to the last report 
from him. 


LIEUTENANT (jg) WALTER B. 
HUMKEY, USNR, a former Miami at- 
torney, has been in training near 
Washington in the Amphibian branch 


of the Navy. His present station is 
not known. 


MAJOR HERBERT B. FREDERICK, 
Judge of the 7th Judicial Circuit, on 
leave was recently honored by a group 
of lawyer friends at a dinner in Day- 
tona Beach. 


LIEUTENANT WILLARD  W. 
AYRES, former Bartow Attorney, now 
a Naval Officer commanding an infan- 
try landing craft, was among the Flor- 
ida men mentioned in a dispatch from 
Alfred Wagg, Associated Press war 


correspondent, now located at a Sicilian 
Naval base. 


MAURICE F. FOSTER, Deland At- 
torney for nearly 15 years, is in Wash- 
ington, D. C., where: he is taking a 
special course as an assistant field di- 
rector with the American Red Cross. 
He received his official appointment re- 
cently. His work will be counselling 
and advising service men in regard to 
their problems with government in- 
surance, family allotments, emergency 
furloughs and loans, and _ family 
problems. 

GEORGE W. LEAIRD, has resigned 
as Attorney for the Broward County 
School Board in order to report to 
Wellesley, Mass., for duty with the U. 
S. Navy. 

JAMES PASCO WOODS of Vero 
Beach, has graduated from recruit 
training with top honors in his com- 
pany at the U. S. Naval Training Sta- 
tion, Great Lakes, Illinois. The honor 
man, whose brother, Vincent, is serv- 
ing in the Coast Guard, has returned 
home on boot leave with his wife. He 
formerly practiced law in Vero Beach. 

LIEUTENANT (jg) JAMES RUS- 
SELL McCAUGHAN, of Fort Lauder- 
dale, is now in a Navy College Training 
Unit at the University of California, 
Los Angeles. 

LIEUTENANT HUGH L. McAR- 
THUR, USNR, is Legal Officer, War 
Shipping Administration, South Pacific 
and Southwest Pacific Areas. He 
writes: “The matter of directing traf- 
fic of ships on the high seas is not 
greatly different from traffic problems 
on the highways of the State of Flor- 
ida, except that the field of operation 
is greatly expanded. The rules of the 
highways are not very different to the 
rules of traffic on the high seas. My 
work with the Department of Public 
Safety and Florida Highway Patrol as 
Attorney for that organization has 
stood me in good stead.” 
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(4]* 3 Great Hotels in Florida 


Judge Florida Hospitality by these Fine Hotels 


Hospitality is a tradition with the KLOEPPEL organization. War activities keep us extremely 
busy; but, regardless of conditions, we are always glad to see you and eager to serve as 
in the past. That is why we say: You can always... . 
JUDGE FLORIDA HOSPITALITY BY THESE FINE HOTELS 
Robert Kloeppel, President-Director 


GEORGE WASHINGTON MAYFLOWER GEORGE WASHINGTON 
Jacksonville, Florida Jacksonville, Florida West Palm Beach 
100% Air Conditioned 100% Air Conditioned Pride of West Palm Beach 

(Garages Connect Directly with Lobbies) 
DANCING . DINING . FLOOR SHOWS NIGHTLY . REASONABLE RATES 


* The Flagler has ‘‘Gone to War'’ for the duration 


FLORIDA STATUTES, 1941 


The Statutory Revision Department of the State 
offers the following legal publications: 


Volume I, Fuorrpa STATUTES, 1941 


containing the general statutory law of the 
state through 1941, court rules, and consti- 
tutions of the United States and Florida; 


Volume II, Fioripa STaTUTEs, 1941, 


containing the history and revision notes and 
the annotations to the statutes, court rules, 
and constitutions contained in Volume I. 


These volumes may be obtained Now from the Secretary of 


State at a cost of $10 each to purchasers within the State. 


All publications of the Statutory Revision 
Department will be sold and delivered through 
THE SECRETARY OF STATE 


TALLAHASSEE 
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Can you answer these interesting 
questions on Federal practice and 


procedwre ? 


--- If not C.J. S. will supply the answers --- 


Answer: 


Answer: 


Answer: 


Answer: 


Question: 


Question: 


Question: 


Question: 


IN THE FEDERAL COURT — 
? 


In an action for libel, may defendant enter a counter- 
claim for goods sold and delivered? 


35 C. J. S. § 121, p. 979, note 71. 
7 


Are there any exceptions to the doctrine expressed 
in Erie R. Co. v. Tompkins that the courts of the United 
States must follow state decisions on matters of com- 
mercial or general law? 


35 C. J. S. § 185 p. 1274, text points 96-99 incl. 
7 


Can a deposition be taken as a matter of right before 
the answer is served or should application for leave of 
court to take the deposition be made after the plead- 
ings are closed? 


35 C. J. S. § 133, p. 1086, text points 14-17 incl. 
? 


Where jurisdiction of the court is dependent upon the 
amount in dispute, must that amount be alleged in the 
declaration, bill or complaint or would it be sufficient 
if it appeared from any part of the record or from 
evidence taken in the cause? 


35 C. J. S. § 81, pp. 915-916, text points 35-36. 


As Corpus Juris Secundum covers all the law and all the cases, 
it will answer all your legal questions, both state and federal. 


Can you afford to be without so versatile a research tool ? 


THE AMERICAN LAW BOOK COMPANY 
Brooklyn, N. Y. 
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Is Your Library to Date with All the , 
IMPORTANT FLORIDA LAW BOOKS ¢ 


FLORIDA STATUTES, ANNOTATED, to be complete 
in thirty volumes. Prepublication price (11 volumes 


ENCYCLOPEDIC DIGEST OF THE FLORIDA RE- 
PORTS, 15 eeu with current pocket parts. Special 
price . ‘ $135.00 


ADKINS, Florida Criminal Procedure Act, Annotated, 
with current supplement. . . . . . . $10.00 


ARNOW, Florida Practice Rules, Annotated, with cur- 


CARSON, Florida Common Law Pleading and Practice. 
Revisededition . . . . .... . . $20.00 


FLORIDA CHANCERY ACT, ANNOTATED, 
McCarthy, second edition 


FLORIDA REPORTS, Volumes 1 to 22, dg in five” 


KOOMAN, Florida Chancery Pleading and Practice, 
with current supplement. . . . . . . §$20.00 


REDFEARN, Wills and Administration of Estates in 
Florida, with 1943 supplement . $17.50 


(Descriptive circulars mailed on request) 


PRICES INCLUDE DELIVERY. 


DISCOUNT OF 6% FOR CASH ON ORDERS OF $35 -OO OR MORE; 
OR WILL ARRANGE SUITABLE TERMS. 


THE HARRISON COMPANY 


LAW BOOK PUBLISHERS 
Pryor and Hunter Streets Atlanta (2), Georgia 
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